IN THE COURT OF APPEALSOF THE STATE OF MISSISSIPPI

NO. 2003-K A-00989-COA

DEANDRE C. DAVIS APPELLANT

V.

STATE OF MISSISSIPPI APPELLEE

DATE OF TRIAL COURT JUDGMENT:  4/9/2003

TRIAL JUDGE: HON. LARRY O. LEWIS

COURT FROM WHICH APPEALED: TUNICA COUNTY CIRCUIT COURT

ATTORNEY FOR APPELLANT: ALLAN D. SHACKELFORD

ATTORNEY FOR APPELLEE: OFFICE OF THE ATTORNEY GENERAL
BY: DEIRDRE MCCRORY

DISTRICT ATTORNEY: LAURENCE Y. MELLEN

NATURE OF THE CASE: CRIMINAL - FELONY

TRIAL COURT DISPOSITION: COUNT |, MURDER: SENTENCED TO LIFE;

COUNT II, ARMED ROBBERY: SENTENCED TO
LIFE; COUNT IIl, ARSON: SENTENCED TO
THREE (3) YEARSALL IN THE CUSTODY OF
THE MISSISSIPPI DEPARTMENT OF
CORRECTIONS; SAID SENTENCES SHALL
RUN CONSECUTIVELY

DISPOSITION: AFFIRMED: 11/09/2004

MOTION FOR REHEARING FILED:

CERTIORARI FILED:

MANDATE ISSUED:

BEFORE LEE, P.J., IRVING AND GRIFFIS, JJ.

GRIFFIS, J., FOR THE COURT:

1. DeAndre C. Daviswas convicted in the Circuit Court of Tunica County of murder, armed
robbery, and arson and sentenced tolifein prison. On appeal, Davisassertsthefollowing issues: (1)
thetrial court erred in admitting opinion testimony from an unqualified witness, (2) the trial court

erred in limiting cross-examination of two State witnesses, (3) the trial court erred in allowing the



district attorney to make apersonal pleatothejury in closing arguments, and (4) thetrial court erred
in alowing a pre-death photograph of the victim to be admitted into evidence. Finding no error, we
affirm.
FACTS

12. On December 24, 2001, Kevin Knowlton'sburned car with hischarred body insidewasfound
inafield off arural road in Tunica County, Mississippi. A wallet, arag and ajug which smelled of
gasoline were found nearby. In August 2002, DeAndre Davis was indicted for murder, armed
robbery, and arson. At trial, Lashelle Braggs, one of the State's primary witnesses, testified that on
the night of December 23, 2001, she rode to Tunica County, Mississippi with Knowlton and Davis.
She further testified that while riding in the car Davis shot Knowlton, took Knowlton's wallet,
extracted something therefrom, and then threw the wallet into thewoods. Braggswasl|ater charged
with capital murder. However, shewas never indicted on capital murder but waived indictment and
pled guilty to accessory after the fact.

3.  The jury found Davisguilty of all chargesand sentenced himtolifein prisonfor murder, life
in prison for armed robbery, and three years in prison for arson, with said sentences to run
consecutively. Aggrieved by the judgment against him, Davistimely filed an appeal to this Court.

ANALYSIS

Did thetrial court err in admitting the opinion testimony of Alan
Thompson?

14. Davis contends the trial court erred in admitting the opinion testimony of Alan Thompson,
the primary investigator in the case and one of the State's primary witnesses, on the grounds that

Thompson was not qualified as an expert on DNA.



15. On cross-examination, defense counsel questioned Thompson extensively about hisfailure
to havecertain objectsfound at the crime sceneanalyzed for DNA evidence. Onredirect, thedistrict
attorney questioned Thompson about the likelihood of DNA evidence being found at the crime
scene. Davis's counsel objected to the district attorney's questions on the grounds that testimony
regarding the likely or unlikely presence of DNA at a crime scene goes beyond the knowledge of a
lay witness and entersthe realm of expert testimony. Since Thompson was not an expert on DNA,
Davis contends that Thompson's opinion testimony isinadmissible.

T6. Thompson admitted during testimony that hewasnot an expert on DNA. Inaccordancewith
Mississippi Ruleof Evidence 701, if thewitnessisnot testifying asan expert, histestimony islimited
to those opinions or inferences which are rationally based on the perception of the withess and are
helpful to the clear understanding of histestimony or the determination of afact inissue. Although
he was not an expert on DNA, Thompson testified that he was trained in retrieving DNA. Thus,
Thompson was obviously qualified to determine whether or not DNA was likely to be present.
Thompson did not haveto bean expert in analyzing DNA to know whether or not DNA was present
on objects found at a crime scene.

7.  The standard of review regarding the admission or exclusion of evidence is abuse of
discretion. Yostev. Wal-Mart Sores, Inc., 822 So. 2d 935, 936 (17) (Miss. 2002). Unlessthetrial
judge has abused his or her discretion, this Court will not reverse his or her ruling. Crawford v.
State, 754 So. 2d 1211, 1215 (Miss. 2000). Thompson's testimony was rationally based on his
perception of the crime scene and was helpful to the clear understanding of his testimony and the
determination of whether DNA was likely to be present.

118. In addition, Thompson was questioned extensively on cross-examination about his failure

to have certain objects, which hefound at the crime scene, analyzed for DNA evidence. Wherethe



defense attorney inquiresinto a subject on cross-examination of the State's witness, the prosecutor
on rebuttal is entitled to elaborate on the matter. Hart v. State, 639 So. 2d 1313, 1317 (Miss. 1994).
"Evidence, even if otherwise inadmissible, can be properly presented where the defendant has
‘opened the door.™ Crenshawv. State, 520 So. 2d 131, 133 (Miss. 1988). Since Thompson wasfirst
guestioned about DNA by the defense attorney during cross-examination, the district attorney was
entitled to elaborate on the matter in rebuttal. Accordingly, we find no error.

1. Did thetrial court err in limiting cross-examination of two of the
State's witnesses?

T9. Davis argues the trial court improperly restricted the cross-examination of Investigator
Thompson and Lashelle Braggs. While cross-examining Thompson, defense counsel asked him
repeatedly about hisfailure to have certain objects analyzed for DNA evidence. "Tria courts have
the discretionary power to limit repetitive cross-examination so as to provide for the orderly
presentation of evidence and the elimination of needless waste of time." Pate v. State, 838 So. 2d
343, 345 (113) (Miss. Ct. App. 2002). Therefore, thetria court did not abuseitsdiscretion in refusing
to allow the defense to continue questioning Thompson.

110.  Asfor the cross-examination of Braggs, Davis complains that "[a]lthough Ms. Braggs was
not indicted for capital murder, shewas so initially charged. Her potential biasfor the prosecution
is so completely interwoven with this fact, that depriving the jury of thisimportant information is
unfairly prejudicial.” Despite Davis's argument, the record reveals that the defense did elicit this
information from Braggs before the State objected. Specifically, defense counsel asked, "Y ouwere
charged with capital murder, weren't you?' Braggsanswered, "Yes, | was,” and she then went onto
admit she had pled guilty to accessory after the fact. Therefore, the jury was not deprived of this

information. Thus, this argument lacks merit.



1. Did thetrial court err in allowing the district attorney to make a
personal pleato thejury in closing arguments?

911.  Duringclosing arguments, the district attorney stated, "Please don't let him get by with this."
Thetria judgeoverrul ed thedefense counsel'sobjection sincethe statement wasmadeduring closing
arguments. Davis contends this statement was a personal pleato the jury for conviction and as a
result amounted to prosecutorial misconduct.

112.  Inclosing argument, counsel is afforded wide latitude. Burnsv. State, 729 So. 2d 203, 229
(1230) (Miss. 1998). In Burns, the court held that the prosecutor did not overstep his bounds in
asking the jury to give the defendant what he deserved. 1d. at 229 (Y131). Likewise, we find the
prosecutor heredid not overstep hisboundswhen heasked thejury not tol et the defendant get away
with the crime with which he was charged.

113.  Furthermore, thetrial court instructed thejury that "[a] rguments, statements and remarks of
counsel areintended to help you understand the evidence and apply the law, but are not evidence.
If any argument, statement or remark has no basis in the evidence, then you should disregard that
argument, statement or remark.” Whenajury isproperly instructed that statementsmade by counsel
are not evidence, reversal isnot required. 1d. Therefore, wefind no error.

V. Did thetrial err in allowing a pre-death photograph of the victim
to be admitted into evidence?

114.  Davis contends the photograph had no relevance to any issuein the case and was therefore
offered only to arouse the emotions of the jury. The fact that a photograph of the deceased in a
homicide case might arouse the emotions of jurors does not by itself render it inadmissible solong
asintroduction of the photograph serves somelegitimate, evidentiary purpose. Walker v. State, 671
S0.2d 581, 601 (Miss. 1995). Itiswithinthe sound discretion of thetrial judge to determinewhether

or not the photograph has a legitimate, evidentiary purpose. 1d. The pre-death photograph was



shown to thevictim's stepfather. Thedistrict attorney asked the stepfather whether the photograph
farly depicted the victim. Thus, the photograph served the legitimate, evidentiary purpose of
identifying the victim. Therefore, the trial judge did not abuse his discretion by overruling the
objection.

115. THEJUDGMENT OF THETUNICA COUNTY CIRCUIT COURT OF CONVICTION
OF COUNT | MURDER AND SENTENCE OF LIFE IMPRISONMENT TO RUN
CONSECUTIVELY WITH ALL SENTENCES PREVIOUSLY IMPOSED; COUNT |1
ARMED ROBBERY AND SENTENCE OF LIFE TO RUN CONSECUTIVELY WITH
SENTENCE IN COUNT I; AND COUNT I11 ARSON AND SENTENCE OF THREE YEARS
TO RUN CONSECUTIVELY TO SENTENCES IN COUNTS | AND I, ALL IN THE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS IS AFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO TUNICA COUNTY.

BRIDGES AND LEE, P.JJ., IRVING, MYERS, CHANDLER, AND BARNES, JJ.,
CONCUR. KING, C.J.,AND ISHEE, J., CONCUR IN RESULT ONLY.



